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June 4, 1993

Mr. Carl M. Mentachke
Presidant

Discovery Bay P.O.A.
P.O. Box 666 .
Byron, CA 94514 —

Re: Lagal Status of CCéRs.
Dearxr carl:

You and the other membars of the D.B.P.0O.A. Board are
probably mad as hops at me for the dalay in sanding you
my thoughts on the Hall case and the related lasua of
the present lagal status of the Aseociation and the
Amended CC&Rs. Quite frankly my silence has been
prompted, at least in part, by my awareness that this
i not tha sort of issue that lande iltself to quick

T iy evaluation and short answers. Also, in a project-such
f R as this, thera is always the risk that onos we-embark
al Vaw on the path of analysis we will discover, at-the'end of

- 01 A Mk rane the road, that there are, indeed, problems and that

those problems are insurmountabls.

Having expressed all of these reservations, I must

hasten to add that I have not read any document or,
legal opinion from other attorneys who have wraestled

with this issum which ieads me to beliave that the

current CC&Rs are invalid as to any or all of the

subdivieion phasas, other than Tract 4077. That Tract

was directly invelved in tha Hall case and it is my
understanding that in settlement of that case the

Amended CCEiRs ware removed from the chain of title to

lote {n that spasific traat,

Pirst, with respect to the liall case, it is important
for everyone to understand that the decision to sattle
was driven by the unigue facts spplicable only to that
Tract. Thare were disarepancics in tha voting process \
and language in the old set of CC&Rs that may not have
been .ccamon Iin the context of other subdivisions.
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Furthermore, owners in other subdivisions may, at this
late date, be estopped to challange the validity of a
nember vote that took place many years ago. At the
very least, like Mr. Hall, any challenging owner would
have the burden of establishing that there wers sither
specific proviaions contained {n the ouperseded CCLRs
or defucts in the voting process which render the
Anended CC&Rs invalid., That may be difficult for an
owner to esatablish many years arter the vote was
conducted.

Ona approach that the POA could take at this juncture
would ba to initiate an action for declaratory rslief
in which the superior Court is asked, in aeffect, to
determine the rights and obligations of all partiss
under .tha CC4Rs. Tha benelfit of this approach is that
it would conclusively settle this issus, once and for

all.

The dovn-side risk of bringing a declaratory relief
action is that it will ha expensive and, like this very
invastigation, it could rxesult in a very careful
analysis of all the old CC4Rs and the voting record
which proves the very paint that you do not want ta
establish., The expenss would come in three ways.

First, the court would probably reguire the mailing of .

notice and a copy of the pleadings to all ownars.
sacond, there is the risk that scme of the owners will
actively rasist the suit (the sons of Hall) and require
a vigorous dafensa on the Association’s part.

Finally, even in the absence of organized opposition,
ny informed guess (s that the court would want the
Assoclation to present at least a prima facle case
sstablishing the merits of the Assoclation’s position
(1.e., that the Amended CC&Re ara valid). Besides my

own careful review of each of tha old CCiRs, this would

probably require a comprehensivas ssarch of the chain of
title to lots within each of the subdivision phases and

perhaps the testimony of an expaert witneses. Of course,-

if the Associatlion’s position was challenged, the level
of proof reguired by the court will also increase.

For these reasons, I think that the Association is
better off to develop a very fair and undesstandable
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sat of enforcement procedures which it then administers
in a uniform and non-discriminatory mannsr. If, in the
context of a spaciftic CC&R enforcement action, an owner
were to challenge the 1legal status of the Amended
CC&R3, that challenger would facs all of the problens
I outlined on the second page of this lattor. It would
ka that ownsr’s nickel that would be spent to plough’
though a considerable amount of Paperwork.
Furthermore, a single challsnger would not have tha
legal standing to bring into issua the valldity of the
CC4Rs a3 thoy apply to othar subdiviasions.

If the CCiRs are fairly administered, my hunch is that
very few owners will want to spend tha money to
challange their validity. Furthermore, the court
hearing the enforcament action will be inclined to back
up the Assoclation if it is apparent that due process
was accorded the accusgad,

I should also comment on the letter you received from
Anthony Farrar. Like Mr. Hall, ‘he is challenging the
legal effact of the new CC&Rs as they apply .to a
specific subdivision (Tract 4323). We will have to
look at tha original CC&Rs for that Tract and see what
they say about amendments. Just bscause the o0ld CCiRs
said that there would never be an Aasoclation does not
mean that the very same CCiRs cannot be amended by a
vote of the owners to change that rule (assumlng the
old CC&Rs contained an amendment provision). An
analysls would then have to be mads of the vote which
was taken and, as noted above, the burden would be on
Mr. Farrar to establigh that the vots was ingtfective.

Once you have resad and conaiderad this lstter, please
give me@ a call. I would like to hear your thoughts on
how wa should procaed from here. In conclusion, it is.
my opinion that you are on the right track to focus
your attentions on developing a far set of notice ana
hearing procedures. Every day that goes by makes it a:
bit wmwore difficult to resurrect old bonas and, 'who:

knows, a Community Services District or ather form of

local governmant might arise and make ths sntire issua
of land use regulation moot.

e ———— . ——













» 3

June 4, 1993
Page 4

I look forward to hearing from you. Once again, my
apologies for the delay in getting this letter into
your hands.

Very truly yours,

WIINTRAUB GENSHLEA & BPROUL
Law Corporation
Curtis C. Sproul
)
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